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Def endant Fireside Thrift Co. (Fireside) appeals from an
award of attorney fees in favor of plaintiffs Charles and Lisa
Rit zent hal er, contending the Ritzenthalers waived their right to

recover attorney fees when they accepted Fireside's offer to

Pursuant to California Rules of Court, rules 976(b) and 976. 1,
this opinion is certified for publication with the exception of
part | of the D scussion.



conprom se under Code of Civil Procedure section 998 (hereafter
section 998). W agree with the trial court that the section
998 conprom se agreenent did not include a waiver of attorney
fees. Accordingly, we shall affirmthe judgnent.

FACTUAL AND PROCEDURAL HI STORY

The Ritzenthalers sued Fireside for breach of inplied
covenant of good faith and fair dealing and for engaging in
unfair business practices after Fireside, which had financed the
Rit zent hal ers’ purchase of a used car, repossessed the vehicle.
The Ritzenthalers alleged that after repossessing the car,
Fireside sold it for $151, substantially less than its fair
mar ket val ue, then obtained a deficiency judgnment against them
for $2,580. The Ritzenthalers clainmed Fireside did not conduct
the sale in good faith or in a conmmercially reasonabl e manner
and therefore breached the inplied covenant of good faith and
fair dealing and engaged in unfair business practices. The
Ri t zent hal ers sought danages and injunctive relief, as well as
attorney fees and costs.

At a nediation session, Fireside offered to settle the case
for $7,500 and a release fromthe deficiency judgnent, but the
Rit zenthal ers declined. Shortly thereafter, Fireside sent the
Ritzenthalers a witten offer to conprom se under section 998,
offering to “allow a judgnent to be entered against it in the
amount of $2,001 and to file a satisfaction of judgnent with
respect to the $2,580 judgnment which Fireside has obtained
against Plaintiffs in final settlenent of all damages and

injunctive clains against Fireside arising out of or related to



the allegations alleged in this action.” The R tzenthalers
responded to Fireside’'s section 998 offer by offering to settle
on the terns Fireside had proposed at nediation, but Fireside

i ndicated the “only outstanding settlenment offer is the 998
offer of $2,001.”1 The Ritzenthal ers accepted the section 998
of fer.

Several weeks later, the Ritzenthalers filed a notion
pursuant to Civil Code section 1717 seeking $12,500 in attorney
fees based on attorney fees clauses in the security agreenent
and prom ssory note. Fireside opposed the notion, contending
its section 998 offer to conprom se did not include an offer to
pay the Ritzenthalers’ attorney fees. Fireside argued that
because it had rejected the Ritzenthalers' offer to settle the
case for $7,500, the Ritzenthal ers nust have known Fireside’'s
section 998 offer to settle for $2,001 did not include an offer
to pay the Ritzenthalers’ attorney fees. According to Fireside,
“the ‘extrinsic evidence of intent’ establishes that $2,001 was

all that Fireside was offering, that attorney fees were not

1 Intheir brief, the Ritzenthal ers contend they did not nake a
counteroffer but instead sinply “inquired whether [Fireside s]
confidential nediation offer of $7,500 renai ned avail abl e” or
“[Fireside] would be anenable to further settl enent

di scussions.” There is no evidence in the record to support the
Rit zenthal ers’ characterization of their response to Fireside' s
section 998 offer. |In any event, whether the Ritzenthal ers’

response to the section 998 offer is characterized as a
counteroffer or a nmere inquiry nmakes no difference to the
out cone of this appeal.



included in the offer and that Plaintiffs had to have known
t hose facts.”

In response, the Ritzenthal ers asserted that because
Fireside' s section 998 offer was silent as to attorney fees and
costs, they could not be deened to have waived their right to
recover attorney fees and costs by accepting the offer. The
trial court agreed with the Ritzenthalers, rejecting Fireside’'s
argunment “that circunmstances surroundi ng the settlenment of the
case indicate the plaintiffs waived their claimfor attorney’s
fees and costs.” The trial court entered an anended judgnent
awardi ng the Ritzenthalers $12,800 in attorney fees and $748 in
costs. Fireside appeals fromthe attorney fees portion of the
j udgnent .

DI SCUSSI ON
I

We begin by addressing a jurisdictional question. The
Ri t zent hal ers suggest we should dism ss this appeal because
“Iw] hat [Fireside] has essentially presented is an unauthori zed
appeal of the 8998 judgnent [fn. omtted].” W disagree.

Al t hough a judgment entered pursuant to a section 998 conprom se
agreenent may not be appeal abl e (see Pazderka v. Caball eros
Dimas Alang, Inc. (1998) 62 Cal.App.4th 658, 666-668), an order
granting or denying a notion for attorney fees generally is
appeal able as a final determnation on a collateral matter.

(See Smth v. Krueger (1983) 150 Cal . App. 3d 752, 756.) Here,
Firesi de does not seek to chall enge the underlying judgnent

entered pursuant to the conprom se agreenent but rather the



trial court’s ruling on the Ritzenthal ers’ postjudgnment notion
for attorney fees. W conclude Fireside s appeal fromthe

anended judgnent is proper to challenge the trial court’s award
of attorney fees to the Ritzenthalers. (See Lanyi v. Gol dblum
(1986) 177 Cal.App.3d 181 [court considered appeal from part of
section 998 judgnent disallowi ng attorney fees].) Accordingly,
we decline the Ritzenthalers’ invitation to dism ss the appeal.

Il

Turning to the nerits, Fireside concedes that, according to
its brief, “[t]he general rule is that in an action on a
contract which provides for the recovery of attorney fees by the
prevailing party, a party who accepts an offer of conprom se
under section 998 . . . may recover attorney fees after judgnent
where the conprom se offer is silent on attorney fees.” (See
Lanyi v. Goldblum supra, 177 Cal.App.3d 181.) Neverthel ess,
Fireside contends the general rule does not apply here because
extrinsic evidence shows the parties intended the anount paid
pursuant to the section 998 conprom se agreenent woul d incl ude
any attorney fees the Ritzenthal ers clai ned.

Fireside contends the substantial evidence rule governs our
review of this case, but we disagree. Gven the general rule
Firesi de acknow edges regarding the recoverability of attorney
fees in a case such as this, the question is whether the section
998 conprom se agreenent between Fireside and the Ritzenthal ers
was i ntended to enconpass any attorney fees the Ritzenthalers
ot herwi se m ght have recovered fromFireside. Stated another

way, did the Ritzenthalers, by accepting Fireside's offer to



conprom se, agree to waive their right to recover attorney fees
fromFireside in a postjudgnment notion? To answer that
guestion, we mnust apply contract principles to determ ne the
parties’ intent, interpreting the conprom se agreenent itself,
which is enbodied in Fireside’s witten offer to conprom se and
the Ritzenthalers’ witten acceptance of that offer. (See
Lanyi v. ol dblum supra, 177 Cal.App.3d at pp. 192-193 [court
applied contract principles to determ ne whether parties
i ntended by their section 998 conprom se agreenent to excl ude
recovery of attorney fees under G vil Code section 1717].)
Because there is no conflict in the extrinsic evidence offered
to prove the parties’ intent, we nust interpret the contract
i ndependently of the trial court. (See, e.g., Delucchi v.
County of Santa Cruz (1986) 179 Cal . App.3d 814, 821.) In
addi ti on, we nust independently determ ne “whether the evidence
offered by [Fireside] is relevant to prove a neaning to which
t he | anguage of the agreenent is reasonably susceptible.”
(I'bid.) If the conprom se agreenent between the parties is not
reasonably susceptible to the neani ng advanced by Fireside, then
the extrinsic evidence upon which Fireside relies is irrel evant.
(See id. at p. 824.)

As noted above, in its offer to conproni se under section
998, Fireside offered to “allow a judgnent to be entered agai nst
it inthe amobunt of $2,001 and to file a satisfaction of
judgnent with respect to the $2,580 judgnent which Fireside has
obtai ned against Plaintiffs in final settlenent of all damages

and injunctive clains against Fireside arising out of or related



to the allegations alleged in this action.” Before accepting
the section 998 offer, the Ritzenthalers offered to settle on
the terns Fireside had previously proposed in nediation -- i.e.,
for $7,500 and satisfaction of the $2,580 judgnment. Fireside
declined to resurrect its offer fromnediation, and the

Rit zent hal ers accepted Fireside’ s section 998 offer.

Fireside contends its rejection of the Ritzenthalers’
$7,500 settlenent offer while Fireside’'s own $2,001 section 998
of fer was pending proves Fireside intended its section 998 offer
“to be inclusive of any attorney fees and that [the
Ri t zent hal ers] knew and understood that intent.” Although
Fireside’s argunent is not entirely clear, it appears to go
sonething like this: |If Fireside had accepted the
Ritzenthalers’ offer to settle for $7,500, the case woul d have
been di sm ssed and the Ritzenthal ers “woul d have had no | egal
basis to make any notion for attorney fees” because they could
not be deened the prevailing party. (See Cv. Code, § 1717,
subd. (b)(2) [“Were an action has been . . . dism ssed pursuant
to a settlenent of the case, there shall be no party
prevailing . . . for purposes of this section.”].) By rejecting
the Ritzenthalers’ offer, Fireside comunicated to the
Ritzenthalers that it would no | onger pay $7,500 to settle the
case, but would pay only the $2,001 proposed in its section 998
of fer. Because Fireside had refused to pay the Ritzenthal ers
$7,500 to settle the case, “it was perfectly clear to [the
Ritzenthalers] at that tine that [Fireside] inits CCP 998 Ofer

was not offering to pay $2,001, plus $12,500 (or any ot her



significant amount) in attorney fees.” Thus, according to
Fireside, extrinsic evidence of the parties’ negotiations proves
the parties intended the section 998 conproni se agreenent to

i ncl ude any attorney fees the Ritzenthal ers otherw se m ght have
recovered from Fireside.

This line of reasoning fails, however, because the
conproni se agreenent is not reasonably susceptible to the
meani ng Fireside advances. In its section 998 offer to
conprom se, which the Ritzenthalers accepted as witten
Fireside specifically offered to allow a $2,001 noney judgnent
to be entered against it, and to file a satisfaction of the
$2,580 judgnent it had against the Ritzenthalers, “in final
settlement of all damages and injunctive clains” the
Rit zenthal ers were asserting in this action. (ltalics added.)

A section 998 offer to conpromse is “an offer . . . to allow
judgnment to be taken or an award to be entered in accordance
with the ternms and conditions stated at that tine.” (8 998,
subd. (b), italics added.) Here, Fireside' s offer specifically

enconpassed “all damages and injunctive clains” asserted by the
Ritzenthalers but omtted any nmention of any claimfor attorney
fees the Ritzenthal ers m ght have. The only reasonable
conclusion is that attorney fees were not within the scope of

t he proposed conpromn se agreenent, and the Ritzenthal ers did not
wai ve their right to recover their attorney fees fromFireside
under Civil Code section 1717 by accepting Fireside s section

998 offer. If Fireside intended its offer to enconpass attorney

fees, it could easily have said so -- for exanple, by providing



inits offer that each side would bear its own attorney fees.
(See, e.g., WIlson v. Wal-Mart Stores, Inc. (1999)

72 Cal . App.4th 382, 387.) Fireside did not do so, however, and
we cannot rewite the agreenent for the parties; we can only
interpret the agreenent the parties wote thensel ves.

A conprom se agreenent that expressly settles “all damages
and injunctive clains,” but nothing nore, cannot reasonably be
interpreted as including a settlenent of the plaintiffs’ right
to recover attorney fees under Civil Code section 1717. Because
t he conprom se agreenent did not enconpass the Ritzenthal ers
claimfor attorney fees, the trial court did not err in awarding
t hem $12,800 in attorney fees.

DI SPOSI TI ON

The judgnent is affirned. Respondents shall recover their

costs on appeal .

RAYE , J.

We concur:

SI M5 , Acting P.J.

CALLAHAN , J.




